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NOTES. 


Tue agitation for the repeal of the 
Sunday laws in this State is making it- 
self felt. In Newark on the eighth of 
September it took the rather curious 
form of a parade, in which the various 
trades were represented by men in 
wagons exhibiting their work or wares. 
Several wagons contained groups of 
men going through the motions at 
least of drinking beer, and the “ Sun- 
day of the future” was represented by a 
party of men drinking beer and playing 


cards. A so-called liberal party has 


been organized in Essex and Hudson. 


Counties, the chief object of which is 
to bring about the abolition of all legal 
restraint upon the conduct of men on 
Sunday. The question is a serious one 
and if it is brought to the test will stir 
the community deeply. It is difficult 
to define the province and limitations 
of legislation on this subject. Those 
who are most earnest in the support of 
the law are not agreed upon the prin- 
ciple upon which it is based and it is 
not easy to reconcile the enforcement 
of the law upon religious grounds with 
the other principle,so loudly proclaimed 
by most zealous advocates of the strict- 
est Sunday law, that our State is abso- 
lutely independent of the Church. The 





importance of preserving the sanctity 
of Sunday cannot be over-estimated, 
but the effect of a modification of our 
laws for the observance of it cannot be 
understood unless we remember that 
Sunday is not merely an American or 
English institution, but has been ob- 
served under very different laws for 
eighteen hundred years. The Germans 
who have been brought up under a 
different system look upon our restric- 
tion upon their drinking beer on Sun- 
day very much ag we should regard a 
law that no one should have coffee up- 
on his breakfast table on a Sunday 
morning. Itis the neglect to make 
allowances for prejudices and habits on 
both sides which bas caused the rather 
angry altercation which is now going 
on upon this subject. Earnest men, 
alarmed by the gradual relaxation in 
the observance of Sunday, have been 
zealous in the enforcement of the law, 
and this has aroused antagonism and 
made room for retaliation. The law as 
it stood had a strong moral effect, and 
was useful, as many old laws are, to be 
enforced when some gross violation of 
it occurred: but the attempt to enforce 
the letter of the law has had the effect 
of inviting an attack upon it, and there 
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is great danger that any attempt to 
modify it upon the modern principles 
of legislation will result in the loss of 
certain restraint which can ill be spared. 





In Green v. The City of Bridgeton, 
U. 8S. District Court for Georgia, May, 
1879, a colored woman sought to re- 
cover damages for not being permitted 
to sit with “‘ white folks ” on the after- 
deck of a steam boat. It was held 
that, although colored passengers are 
entitled to accommodations as comfort- 
able as those provided for white pas- 
sengers, the proprietors of the boat 
have a right to require that they shall 
occupy different cabins ; that there is 
no statute of the United States forbid 
ding this distinction to be made ; that 
such a regulation is not unreasonable, 
and that the master of a boat ought 
not to be required to put passengers in 
the same cabin or state-rvom who 
would be repulsive or Gisagreeable to 
each other. This is in accordance with 
the opinion of the Supreme Court in 
Hall v. DeCuir, 5 Otto 485, 504, and 
the decision of the Supreme Court of 
Pennsylvania in West Chester & Phila 
Ry. Co. v. Miles, 55 Pa. St. 209. 





Ir is held in Jn Re Cunningham, 
U. S. District Court for the District of 
Iowa, August, 1879, that the rule 
which exempted money in custodia legis 
from process is applicable to funds in 
the hands of an assignee in bankruptcy 
and that such funds are not subject to 
garnishment. In this case the court 
of bankruptcy had declared a dividend 
and determined specifically what each 
ercditor was entitled to, and yet the 
court say that this money is not liable 
to garnishment for a debt of the cred- 
itor. The court of bankruptcy has ex- 
clusive jurisdiction. It is the duty of 
that court to make the distribution, 








THE NEW JERSEY LAW JOURNAL. 


and the effect of the process of the 
state court would be to interfere with 
that duty and hinder the final settle. 
ment of the bankruptcy proceedings. 





Drew vy. Dunn, English Court of 
Appeal, May, 1879, contains a very in- 
teresting discussion of the revocation 
of agency by the lunacy of the princi- 
pal, and the effect of it upon » person 
who makes a contract with the agent 
without notice of the lunacy. Brett, 
L. J., says at the beginning of his 
judgment: “ This case has stood over 
for a long time, principally on my ac- 
count, in order that I might make every 
effort to see if I could determine it on 
a satisfactory principle. I confess to 
have found it one of the most difficult 
and least satisfactorily explained doc 
trines I have ever found in the En- 
glish law.” It was held that when the 
principal | as become such a lunatic 
that it is plain that he is unable tu 
contract, the authority of the agent is 
at an end; that such insanity puts an 
end to the authority, and that the 
agent's acts would not be binding up 
on the principal unless he were dealing 
with a person to whom his authority 
had been held out by him before he 
became insane. This latter case was 
the case under discussion, which was 
found so difficult to decide upon satis- 
factory principles, It was held that if 
the principal had held out the agent as 
having authority, and afterwards be- 
came insane, he was liable, on recover- 
ing his mind, for contracts made by the 
agent with one who had no knowledge 
of the lunacy. It was admitted that 
this was the well settled rule, but the 
difficulty was to state the principle up 
on which it was based. The court was 
unwilling to rest it upon the ground of 
contract or of estoppel, and did not 
agree with the editors of the 7th edi- 
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tion of Story on Agency, who, after 
considering the law in every form, give 
it ultimately as their opinion that the 
decision is to be defended upon the 
ground of public policy, but finally 
concluded that the reason of the liabili- 
ty was that the principal, while he was 
sane, made a representation of the au- 
thority of his agent on which the plain- 
tiff had a right to rely until he received 
notice of the lunacy. 





Dashwood v. Jermyn, 27 W. R. 868, 
is a curious illustration of the principle 
that a man who acts upon a promise or 
a representation made to another can- 
not bring suit for a failure to fulfill the 
promise or representation unless they 
were made for the purpose of influenc- 
ing his conduct. The facts of this case 
were these: The plaintiff, who was a 
captain in the army, was engaged to 
and desirous of marrying one Miss 
Marshall, but her parents objected on 
account of the smallness of bis income. 
At this juncture the captain became 
acquainted with a rich old gentleman 
named Richards, who took a great lik- 
ing to him, and endeavored to obtain 
him a position with a salary large 
enough to satisfy the views of the 
elder Marshalls. Failing in this, he 
wrote to the plaintiff: “I have been 
thinking what a hard case yours is, 
and as there seems no chance of your 
obtaining an appointment, and as Mrs. 
Marshall is determined on that account 
to break off the engagement at once, 
rather than that should happen, I tell 
you what I will do for you. I will al- 
low you £500 a year, and as that will 
cease at my death, I will leave you 
£10,000.” This, together with a writ 
ten agreement to that effect, signed by 
Mr. Richards, being shown to the par- 
ents, their consent was obtained, and 
the parties were married. The plain- 





tiff received one installment of the 
£500, but before the rest became due 
Richards died, without making any 
provision in the will. It was held that 
no action would lie upon the agree- 
ment against his estate. ‘The plain- 
tiff,” said Bacon, V.C., “thas endeavored 
to show that the relief sought comes 
within a principie of law that is well 
established. That principle, stated in 
its naked form, is this: That a repre- 
sentation made by one party for the 
purpose of influencing the conduct of 
another party, and acted upon by him, 
must be made good by the party mak- 
ing the representation, no matter what 
the nature of the representation 
be. All the cases cited are founded on 
and are instances of that principle 
But there is no case in which the per 
son making the representation or 
promise has not been brought face to 
face with the person to whom the 
promise is made. In the present case 
there is nothing to connect the promise 
made to Captain Dashwood with the 
engagement entered into by the tesia- 
tor. * * It is impossible to bring 
this claim within any principle of law. 
The paper relied on does not even pur 
port to be binding, and is a mere nu- 
dum pactum.” It may be interesting 
to refer in connection with this case to 
Tweddle v. Atkinson, 1 B. & S. 393, 
where it was held that when, after a 
marriage, the fathers of the husband 
and wife had agreed together to pay 
each a sum of money to the husband 
and that the husband should have full 
power to sue, the husband had no right 
of action on this agreement. 

WE suppose that few lawyers of the 
present day have such profound rever- 
ence for the common law as has found 
expression by William Style in “ The 
Practica] Register or the Accomplished 
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Attorney,” published in 1709. But 
while we may have lost much of the 
very excellent quality of reverence, we 
still have far too contented an admira- 
tion for the system which is perhaps 
the only one we know anything about, 
and hold fast to the forms and the 
principles we are familiar with, simply 
because we have never taken the 
trouble to look for their defects or 
think of anything better. It is only 
when the reforms have been accom- 
plished that we look back and wonder 
that men could have been so blind and 
so sluggish as not to have felt the need 
of them. It may not be unprofitable 
to read Mr. Style’s eulogy upon the 
common law of his day and to remem- 
ber that it was written before Lord 
Mansfield had formulated the princi- 
ples of commercial law, upon which the 
great body of the law at this day is 
based, before tbe principles of that 
great judicial system called Equity had 
been established, and even before the 
strict principles of the common law it- 
self had been developed and applied 
with logical precision by Lord Denman 
and Baron Parke. It was only a year 
after the passage of the statute of 6 
Anne, which relieved from his frightful 
common law liability the man in whose 
house a fire had accidentally begun. 
The passage is as follows : 

For my own part I must confess that I can- 
not yet conceive that our common laws and 
the practice thereof, which are of so great an- 
tiquity, and have been from age to age to this 
present time refining and working into this 
model, and so happily continued not only to 
the great and flourishing of this nation, but to 
the making of us famous and renowned 
throughout the Christian world, can admit of 
an alteration for the better, but do rather fear 
that experience will in time manifest that as 
great if not greater inconveniences may fall 
out to the People by these alterations that 
have been already made than there did usually 
happen before they were undertaken and put 
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in practice. So difficult, nay so dangerous a 
thing, it is on the sudden and by the advice of 
a few though learned and discreet men to bet- 
ter that which has been the study and con- 
stant endeavor of many ages to bring to that 
excelling Perfection aud Beauty in which the 
Judicious with Joy and Content do behold it 
appear. I speak not this to reflect upon the 
Judgments or actions of those that have es- 
sayed anything in this kind. I know they are 
placed in many Orbs above me and see much 
further. > . 


Seeakine of the common law and the 
ancient liability for damages arising 
from accidental fires, we are reminded 
of an old case in the Year Books which 
illustrates the sternness with which the 
system of the common law was built 
up asa system of principles without 
regard to practical consequences. An 
action had been brought for the loss of 
a house through a fire which had be- 
gun on the defendant's premises. The 
defendant's counsel urged that it was 
cruel to hold the defendant liable for 
this loss, *‘ for,” said he, “ the defend- 
ant will be undone. It may be that 
twenty houses have been destroyed by 
this fire, and then the defendant will 
be undone ;” but the judges answered : 
“ What is that to us? It is better that 
he should be undone than that the law 
should suffer an inconvenience.” And 
no doubt the judges were right, but 
the injustice of the rule was afterwards 
remedied by legislation, and it is the 
lawyers who can best devise and bring 
ubout such legislation. 





An article in the Contemporary Re- 
view for August last, entitled ‘“ Cheap 
Justice,” exhibits the hardship and de 
nial of justice produced by the heavy 
expense of litigation falling upon the 
losing party It appears that the taxed 
costs which form a part of the judg- 
ment, include not only a very long and 
complicated bill of charges of the so- 
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licitor, but also the fees which the so- 
licitor may have paid the advocate he 
has chosen to retain. A solicitor may 
retain a barrister of the highest repu- 
tation in a trifling cause, and compel 
the other party to pay his high fees. 
The fees may be tnuxed down by the 
taxing master, but as a matter of fact, 
the writer says, the taxing down is 
very tenderly done. His remarks are 
illustrated by reference to the bill of 
costs which the Hour newspaper was 
compelled to pay, and which they pub- 
lished verbatim. “ The action,” he says, 
““was for libel, and was settled by 
agreement, on the terms thut the de- 
fendant should pay a hundred guineas 
and the plaintiff's costs; and no doubt 
he was astonished when that bill was 
sent in, for the amount was £1,592, 3s, 
6d., and he had after taxation, to pay 
£1,361, 8s.,10d., the difference being 
£230, 14s., 8d., being the amount taxed 
off. Unfortunately the defendant's 
costs in this case have not been pub- 
lished: But few persons will say that 
where the costs on one side amount to 
£1,361,8s.,10d., it is not an extravagant 
and monstrous system of expensive 
justice, more especially as the case was 
not tried out, though a verdict was 
taken by consent. The items are even 
more extraordinary than the total. 
Counsel is consulted and feed for the 
most trivial things, for instance, for 
“settling” a letter which the attorney 
writes to the defendant. Three coun 
sel are employed. Mr. —— , the junior, 
gets thirty-eight different fees amount 
ing to £108, 4s., the action extending 
over rather more than two months. 
Mr. ,Q. C., gets £193, 17s., 6d., 
being in twelve fees, and the Attorney 
General £247, 7s., 6d. in eight fees. 
Total of fees, £639, 9s. None of this 
was taxed off. This is what any of us 
are liable to have inflicted upon us if 








an action is brought against us—£105 
damages and £1,361, 8s., 10d., the ev- 
ening’s costs—without counting our 
own attorney's bill.’ Such an example 
as this justly gives rise to the strongest 
expression of indignation against a 
system under which such extortion is 
not only possible but common. The ex- 
tortion of attorneys, the writer says, 
** might be illustrated in many ways: 
by the enormous expense of legal 
charges for conveyance and transfer of 
land,” and especially by the accumula- 
tions of costs in criminal matters,where 
attorneys employ a great array of 
counsel and “ make the accused ‘sever’ 
in their defences.” “I bave known,” 
he says, “a bill for the defense in a 
criminal trial exceed a thousand pounds 
in which two hundred would have been 
amply sufficient remuneration and 
good pay for the work of all concerned 
in it.” The remedy suggested for the 
expensiveness of litigation is two-fold: 
first, the extension of cheap local jus- 
tice by increasing the jurisdiction of 
the county courts (for which a bill has 
since been introduced into Parliament) 
and, second, by thorough reform of the 
system of advocates and their remun- 
eration. 

Another extract from this article for 
the purpose of supporting the views we 
expressed last month in regard to the 
official dress of judges. It is this: 
“One thing that might be easily ef 
fected is the complete separation of the 
criminal from the civil side of the court 
of Petty Sessions. At the Assizes, as 
everybody knows, the distinction is 
very clear. The judge who presides in - 
the Crown Court wears his red robes. 
When he first opens the Crown Court 
for the trial of prisoners and charges 
the grand jury, he wears all the marks 
and insignia of his office and of this 
duty. The Misi Prius judge sits in a 
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plain black silk gown. The forms and 
procedure of the two courts are quite 
different. There should be the same 
practical distinction for the two sides 
of the Petty Sessions—the criminal 
and civil; different formalities, and, if 
possible, some visible distinction, to 
mark the difference of jurisdiction. 
Let no one regard this as unimportant. 
Such an idea as that of the ‘red judge ’ 
is a valuable popular acquisition, to be 
used, not to be thrown away. It is a 
great mistake for the judge at quarter 
sessions or stipendary magistrates, to 
have no official dress. The use of dress 
and formalities is chiefly to mark these 
important differences, and to prevent 
the confusion which now exists not 
only in the popular mind, but in the 
law, and in the minds of the adminis- 
trators of the law. 





Ir is important to observe that the 
act increasing the jurisdiction of jus- 
tices of the peace to two hundred dol- 
lars, approved March 12, 1879, (P. L., 
p. 115) does not contain a clause like 
§3 of the justices's court act (Rev. 539) 
providing that if the amount due does 
exceed two hundred dollars the plaintiff 
may recover in this court, but shall be 
barred from ever recovering the excess 
over two hundred dollars. The effect 
of this is to restore the rule that ex- 
isted before the enactment of §3 above 
referred to, that the plaintiff must be 
non suited if it appear that the amount 
due is beyond the limit of the court's 
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jurisdiction. This act of March 12th, 
1879, was not very carefully drawn. 
We have heretofore alluded to the ob- 
jections that have been made to it, as 
having several objects not expressed in 
the title, but the most curious thing 
about it is the altogether superfluous 
proviso “ that it shall be at the option 
of the plaintiff in any suit at law to 
bring his action in the Circuit Court.” 
A plaintiff has always had a right to 
bring an action for any sum, however 
small, in the Cireuit Court ; his option 
may have been affected but was never 
controlled by the fact that if he bronght 
a suit in the Cireuit for a sum not 
greater than a hundred dollars, he 
would have to pay his own costs. Now 
this law provides thai it shall be at his 
option to bring any suit in the Circuit 
Court. The draftsman evidently sup- 
posed the Cireuit Court had no jur- 
isdiction below a hundred dollars, and 
that but for this proviso this act might 
take away jurisdiction up to two hnn- 
dred dollars. The object of the clanse 
was doubtless to prevent this statutory 
amendment of the constitution and to 
preserve the occupation of the Circuit 
Court, but it is obviously unnecessary 
for this purpose, and the occupation of 
the Circuit Court is preserved by §272 
of the Practice Act (Rev. 891) which 
provides that a judgment in any of the 
higher courts for less than one hun 
dred dollars shall not carry costs if the 
cause of action were cognizable before 
@ justice of the peace. 
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CONTRIBUTED ARTICLE. 


CHRISTIANITY AND THE LAW. 





In what sense and to what extent can 
Christianity be said to be part of our 
law? It is proposed briefly to consider 
the following subjects as tending to 
throw some light upon the matter, viz: 
Blasphemy, Oaths, Profane Swearing. 
Sunday. 

I. Blasphemy.—This is a statutory 
offence in New Jersey. R. S. 1877, 
238, $66. (Rev. 1821, act of 1796.) 
The statute substantially enacts the 
common law on thesubject. Bl. Com. 
IV., 59. A willful denial of the being 
or providence of God, or any reviling 
or ridicule of the Scriptures or the 
Christian religion is blasphemy. The 
other States have a similar policy. 

No cases are reported in our own 
State. ‘In New York on a prosecution 
for blasphemy, Kent, C. J., held (8 
Johns. 290) Christianity to be part of 
the common law of England, and also 
to be part of the law of New York. 
That its being part of the law of that 
State was not inconsistent with the 
Constitution thereof ; that a reviling of 
Chrisuianity was a punishable offence, 
' though a calm discussion of it would 
not be. The general religion of the 
community upon which society and 
moral obligation were based should be 
protected from insult. (Decided 1811.) 

In Massachusetts by Ch. J. Shaw, 
held (20 Pkg. 206) that to constitute a 
“ willful denial ” of the being of God, a 
bad purpose must exist by calumny 
and disparagement to destroy venera- 
tion. On proper occasions and in a 
proper way a person may state bis 
opinions. A witness may be asked his 





belief on the stand and may and must 
answer; a person may publicly an- 
nounce his doubts in order to aid in the 
discovery of truth. 

In Pennsylvania, (2 How., U.S., 127) 
there is a doctrine to the effect that 
though Christianity is a part of its law 
it is so in the sense that its truth and 
divine origin are admitted and, theré- 
fore, no one can be allowed maliciously 
and openly to revile and blaspheme it, 
in order to anger individuals or to in- 
jure the public. 

In England it is illegal to write 
about Christianity in general; also 
against any one doctrine or evidence 80 
as to show a malicious design to under 
mine it altogether. (Chitty, note to 
BI. Com. IV., 59.) 

II. Oaths.—Inu New Jersey, jadicial 
und promissory oxths are recognized : 
Cons., Art. I, §6; Art. IV, §8; R. S. 
1877, 901. The ceremony of the outh 
is by touching the book of the Gospels 
and kissing it ; but, instead, one may 
lift up his hand and swear by the ever- 
living God (903, §22) ; or, first alleging 
conscientious scruples, may affirm(mak- 
ing no mentiou of God) 904, §26. Af- 
firmations were originally for Quakers. 
(1727, Allinson 76.) Prior to that the 
Act of the Oaths of Allegiance and Ab 
juration did not extent to dissenters 
who used the forms which Quskers 
used instead of oaths. (1722, Allin- 
son 62.) 

In New Jersey it has been held (Den 
v. Vancleve, 2 South. 653) that unbe- 
lief in the being aud providence of God 
or iu a future state of rewards and 
punishments isa lawful cause why a 
person should not be a witness, if pro- 
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ven by witnesses satisfactory to the 
court. It was also said, substantially, 
that to be a witness is a right of the 
person offered as such, which cannot 
be taken away uuless for lawful cause 
and ina lawful manner. [This posi- 
tion, however, seems to be a dictum not 
necessary to the decision, as no proof 
had been made in the case as to the 
belief of the witness. And, indeed, the 
statement that unbelief of the kind 
mentioned disqualifies seems to be be- 
yond the case. | 

In Donnelly v. State, 2 Dutch. 620, 
it is held that a dying declaration is as 
if upon oath; that such defect of reli- 
gious belief as would prevent the de- 
clarant being a witness will render the 
declaration incompetent ; that such de- 
fect must be proven, belief being pre- 
sumed ; that questions of competency 
are for the court. 

Five Mason, U.S., 19, is to the effect : 
Disbelievers in God or a future state, 
and persons having no belief are not to 
be sworn; an oath supposes an ac- 
countability to a Supreme Being. 

In Connecticut it was decided that a 
Universalist could not be a witness (7 
Conn. 66). The case is, that an oath 
is necessary ; that an vath is an appeal 
and an imprecation ; it, therefore, im- 
plies a future punishment after d-ath. 
The person offered is not to be ques- 
tioned as to belief. Christianity is re- 
cognized by the law and open assaults 
on itare punished. Semdble, that those 
predestinarians who believe in their 
absolute salvation by election would be 
excluded also. [Subsequently, 1830, 
the legislature of Connecticut allowed 
swearing by the Supreme Being. } 

England, Omichund v. Barker, 1 Sm. 
L. C. 205, decided that depositions 
taken according to the forms of the 
Gentoo religion should be admitted in 
evidence. The case held that an oath 
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in general implies two things : God and 
punishment by God. The formalities 
of oaths differ according to the country ; 
whenever we find the elements of an 
oath there is enough for the oath the 
common Jaw requires. [In the notes 
to the case we see that, contrary to 
statements in the case, infidels origin- 
ally were excluded. The oath meant 
the oath of # Christian, and in the case 
it is acknowledged that the old author- 
ities are against the extension of the 
oath to infidels. The fact is, mercan 
tile necessity, by appeul to John Bull’s 
conscience, the pocket, compelled a lit 
tle judicial legislation whereby Jews 
and others were admitted to give evi- 
dence contrary to the common law. 
True to his instincts, however, the En 
glishman kept to the oath as far as he 
could, as the “necessary sanction ” of 
testimony ; the common law was a pre 
judice exeept so far as money compeHed 
him to fly in the face of it. } 

III. Profane Swearing.—This is a 
punishable offence by the law of New 
Jersey, R. S. 1877, 1229, $6. (1704, 
Allinson 3.) So by the statute in Eng 
land. Bl. Com. IV, 60. This is obviously 
related to the crime of blasphemy, and 
if the law has a right to protect Chris- 
tianity it is only a question of expedi 
ency as to what extent respect and ven- 
eration shall be cared for by the law. 
Profane cursing evidently tends to les- 
sen veneration, and to bring into con- 
tempt the judicial oath. 

IV. Sunday.— Business, diversion 
and travelling are prohibited by statute 
in New Jersey, R. S. 1877, 1227, except 
that railroads may run one passenger 
train ; milk and mail may be carried ; 
ferries may be used; and that works 
of necessity und charity may be done ; 
and that those who keep the seventh 
day may do work and labor. In Eng- 
land the statutes are somewhat differ- 
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ent; diversion seems to be allowed. 
Bl. Com. IV., 63. 

At common law no judicial act could 
be done on a Sunday ; but other acts, 
at common law, could be done indiffer- 
ently on any day. 8 Cowen 27. 

In early Christian days, justice was 
administered upon all days alike. BI. 
Com, IIT, 275 ; 8 Cowen 27. 

In New York, in a prosecution for 
having a Sunday theatre, it was said 
(33 Barb. 548) that persons may be re- 
strained from conduct tending to revile 
religion and bring it into contempt. 
The provisions and recitals of the State 
Constitution recognize Cbristianity ; 
that the decision of Kent (8 Jobns. 290, 
see ante under Blasphemy) had been 
debated in the Constitutional Conven- 
tion of 1821 and that, nevertheless, in 
that Convention it had been recognized 
that Christianity was part of the law of 
the land. That the Christian Sabbath 
was one of the instrumentulities of the 
Christian religion. And, besides, could 
be regarded as a political and social 
institution for the good of the people. 
The legislature, it has been confessed, 
had power to prohibit theatres alto- 
gether ; and, therefore, on any particu- 
lar day. [If either of the two latter 
positions be good in law, all before 
must be regarded us mere dicta. ] 

From what has been said it is col- 
lected that Christianity is a part of our 
law in this sense, that offensive lan- 
guage in regard to it or its fundamentals 
is prohibited by law; but that no one 
form of Christian doctrine is preferred 
by law; nobody's opinions are made # 
matter of constraint; free and calm 
discussion is allowable. 

In New Jersey an atheist, apparent. 
ly, cannot take an oath or affirmation. 
For it is evident that the language al- 
lowing of an affirmation is in pari ma- 
teria with the ancient provisions as to 





Quakers. It is meant for such as are 
truly scrupulous. If atheists had been 
intended to be admitted as witnesses, 
the language would have been differ 
ent; it would have been, “ No person 
shall be incompetent as a witness on 
account of his religious belief, or the 
want of any religious belief ;” and then 
have gone on to provide for the forms 
under which the evidence of such per- 
sons might be given. Notice also that 
though a person may, on request,swear 
by the everliving God, he must allege 
conscientious scruples before he can 
affirm; this shows an intent to pre- 
serve the test of religious belief in a 
God. And itis not easy to suppose 
that the mere form of alleging bars in 
quiry into the truth of the allegation. 
Otherwise the very kind of persons— 
those who will falsify their statements 
—become witnesses, whom the law 
wishes to exclude. Christianity is not, 
therefore, now specially recognized by 
the law of oaths. 

As to the Sunday law, as generally 
found in our States, it is not clear how 
far the courts will decide it to be con- 
nected with Christianity, and how far 
it can be sustained as a mere political 
and social institution. It is apparent 
that it was not a part of the common 
law, and if Christianity is said to bea 
part of that law then, by strict logic, it 
seems that the Sunday law is not part 
of Christianity. And, possibly, as soon 
as reasoning men begin to see that it 
is impossible to define what is and 
what is not Christianity, they may be- 
gin indistinctly to surmise that Chris- 
tianity is not part of the law: and that 
at any rate the law should have noth- 
ing whatever to do with it. 

The truth is, that the law of Eng- 
land, which we have inherited, is far 
from being that mine of wisdom and 
science which the insular prejudices of 
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the Englishmen made it out to be. It 
is a chaos of historical growths, pro- 
ceeding according to the general law 
of evolution and development. The 
Anglo-Saxon savages and their Norman 
conquerers, shut up within the limits 
of England, had customs and institu 
tions suited to their age and the intel 
lectnal possibilities of their time. 

It is the shame of law, and especially 
of English law, that such revererce is 
pid to antiquity and the “ wisdom ” of 
our ancestors, when every student of 
history, literature or science knows 
that the term, broadly speaking, is a 





THE NEW JERSEY LAW JOURNAL. 


staring absurdity. Even the law itself, 
notwithstanding its prejudices, and 
lip-service paid to former ages, has by 
a bold and continued course of judicial 
legislation, become not more than a 
century or two in the rear of general 
intellectual progress. By this, and by 
statutory innovations, which would 
have made each particular hair in the 
coarse covering of Blackstone’s head 
stand on end, has the system of Eng 
lish law been made in some sense com- 
patible with modern needs and modern 


J. B. W. 


progress. 





UNITED STATES 


CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. 


REMOVAL OF CAUSES. 
Fulton v. Golden 
[Filed Aug. 27, 1879.] 

The petition for removal alleged all the nec- 
essary facts; a bond for $2,000 with two 
sureties had been filed and no objection was 
taken to it, but it did not appear that the 
State Court had made an order of removal. 
Held, That an objection that the record did 
not show jurisdiction was untenable, and 
that no order of removal was necessary. 

The clause in the act of March 3d, 1875, pro- 
viding that the petition for removal must 
be filed before or at the term at which the 
‘cause could be first tried” means to des- 
ignate the first term at which the cause 
could be tried under the legislation and 
practice of the State if the parties have 
been diligent in preparing the cause for 
hearing. It does not mean the term at 
which it could be first tried after the plead- 
ings and testimony are all in. 

A replication in an equity suit having been 
filed February 16th, 1875, the testimony 
might have been taken under the rules of 
the court so that the cause could have been 
tried at the October term, 1875. ‘This be- 





ing the case, a petition of removal filed May 

31, 1878, although before the trial, was filed 

too late. 

On motion to remand, etc. 

Mr. E. T. Green for petitioner. 

Mr. I. A. Fulton for defendant. 

Nrxon, D. J.: This is a motion to 
remand the above stated cause to the 
Court of Chancery of the Stute of New 
Jersey whence it was removed under 
the act of March 3, 1875. 

Two grounds are assigned for thie 
motion. Ist. Because the record does 
not show that this court had jurisdic- 
tion of the case. 2d. Because the ap- 
plication for removal comes too late. 

1. With regard to the first it is suffi- 
cient to observe that the petition al- 
leged that the amount in dispute be- 
tween the parties, exclusive of costs, 
exceeds the sum or value of five hnn- 
dred dollars, and that the controversy 
in said suit is between citizens of dif- 
ferent States—the petitioner, who is 
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the sole party defendant, being a citi- 
zen of Pennsylvania, and the sole com- 
plainant a citizen of the State of Dela- 
ware. A bond in the penal sum of 
two thousand dollars, with two sure 
ties, residing in this State, was filed 
with the petition ; and as no question 
was raised in the State court, or here, 
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which such cause could be first tried 
and before the trial thereof.” 

What is the meaning of the expres. 
sion, “could be first tried?” Does it 
mean ‘could be first tried” by the leg- 
islation of the State and the rules of 
practice of the State coart, when the 
parties have been diligent in preparing 





as to its sufficiency, it must be assum-| the case for trial or hearing? Or does 
ed to have been in compliance with the | it mean “could be first tried” after the 
requirements of the law. It was sug _parties have put in their pleadings and 
gested in the argument that the.cause, got the case at issue, and have closed 
should be 1:emanded, b. cause it did not | their testimony—years, it may be, after 
appear that the State court made an | the suit was commenced? If the lat 
order of removal. There is nothing in| ter, then the right of removal would 
the act of March 3, 1875, requiring | seem to depend upon the diligence or 
such an order, and none is necessary. | want of diligence of the litigants, rath- 
The jurisdiction of the State Court er than upon any designation of time 
over the cause terminates with the)|in the law itself. It must be confessed 
filing of the petition and bond; Taylor that the section is very defective in 
v. Rockafellar, 18 Am. Law Reg. (U. precision of expression or obviousness 
S.) 298; McMundy v. Life Ins. Co.,4 of meaning; but the change in the 





W. W. C. 14. 

2. Whether the application for re- 
moval was made too late, depends upon 
the const: uction of the last recited act, 
which materially changed the law in 
this respect. Under the 12th section 
of the Judiciary Act, the application 
was required to be made by the de- 
fendant “at the time of entering his 
appearance in the State court.” He 
waived his right to remove the case, 
after he bad in any manner submitted 
himself to the jurisdiction. The sev- 
eral acts of July 27, 1866, and March 

7th, 1867, enlarge the time, and under 
them the petition for removal might 
be made “at any time before the trial 
or final hearing of the cause or suit’ in 
the State court. But the 3d section 
of the act of March 3, 1875, again re- 
stricts the power of removal in refer 
ence to the time, and requives the pe- 
tition in the State Court to be made 
and filed ‘before or at the term at 


| phraseology shows that Congress meant 
to abridge the right of removal, and to 
fix a definite time within which it was 
If the construction 
is adopted which the defendant urges, 
it would be in the power of the re- 
spective parties to keep a case pending 
through « series of years in the State 
court, by neglect to file the pleadings, 
or to conclude the taking of testimony 
and then to procrastinate and still fur- 
ther delay the final hearing, by re- 
moval to a Federal tribunal. 

The case under consideration affords 
abundant illustration of tlris. The bill 
of complaint was filed in the Court of 
Chancery of the State, July 22, 1873, 
and the subpoena was returnable on the 
6th of August following. The defend 
ant put in the plea of the pendency of 
a suit between the same parties for the 
/ Same cause of action in a court of law 
in the State of Pennsylvania, which the 
Chancellor overruled, and the defend- 


to be exercised. 
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ant was ordered to answer the bill 
within thirty days from the 9th of De- 
cember, 1874. On the 13th of Janu- 
ary, 1875, the answer was filed, and on 
the 16th of February following, the 
replication. The cause being thus at 
issue, February 16, 1875, the rule of 
the court required that the complain- 
ant should begin to take testimony on 
his part within thirty days after issue 
joined, and conclude the same in thirty 
days, (see 80th Rule,) within fifteen 
days thereafter the defendant must 
commence taking testimony on his part 
and conclude the same in thirty days 
(Rule 81.) At the expiration of this 
time the complainant is required to 
proceed immediately, or by adjourn- 
ment, not exceeding ten days, with 
testimony to rebut the testimony of 
the defendant, or to sustain testimony 
on his part, impeached or contradicted 
by the defendant, and the defendant 
may afterwards produce counter re- 
butting evidence on his part; but such 
evidence shall not be continued for 
more than five days on each side, (Rule 
$3.) By the 86th Rule the time for 
taking testimony above limited shall 
not be extended, except by written 
consent, or by order of the court made 
upon notice. Under the provisions of 
Rule 15, if the complainant fails with- 
in ten days after the expiration of the 
time to take the testimony, to notive 
the cause for argument, the defendant 
is entitled to an order, of course, di- 
recting the complainant to show cause 
why the defendant should not be per- 
mitted to notice the cause for argu- 
ment and bring on the hearing thereof 
at the next stated term; and if cause 
le not shown to the contrary, the de- 
fendant is permitted to give the notice 
The stated 
terms of the court are held on the first 
Tuesday of February, the third Tues 


and bring on the hearing. 


day of May and the third Tuesday of 
October, anaually. If the foregoing 
rules had been observed, in taking tes- 
timony, the cause “could have been 
first tried” at the Term of October, 
1875. But it was not moved by either 
party then or afterwards, although at 
least eight stated terms of the court 
intervened before the 31st day of May, 
1878, when the petition for removal 
was filed. To hold that the applica- 
tion was in time, would be to affirm 
that no term of the Court of Chancery 
had been reached during these two and 
a half years at which the cause could 
be tried under the legislation of the 
State and the rules of practice made 
pursuant thereto. My attention has 
not been called to a case where the 
act has received construction, or where 
it has been necessary to give it a con- 
struction in this respect. But Judge 
Dillon in his treatise on the “Removal 
of Causes” p. 57, and more especially 
in Ames v. The Colorado Cent. R. R. 
Co., 4 Dill. C.C. 264, strongly intimates 
that where, under the local law and 
practice, a case could have been finally 
heard at a stated term, a removal is 
not in time after the expiration of said 
term. Much support also is given to 
this view, by the reasoning of Drum- 
mond, J., in Seott v. The Clinton & 
S. R. R. Co., 6 Bin. 529, in which the 
learned Judge deplores the ambiguity 
of the language employed in the stat- 
ute, but cites with approbation a de- 
cision of his own, that an applicaticn 
for removal comes too late, where a 
term is snffered to elapse, by consent 
of parties, after the issue has been 
formed by the pleadings. 

| It is the judgment of the court that 
the petition for removal came too late, 
‘and the motion to remand the cause 
must prevail, and it is ordered accord- 
‘ingly. 
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U. S. DISTRICT COURT FOR NEW JERSEY. 


BILL OF LADING- JETTISON. 





Wood & Co. v. The Schooner ‘' Sallle C. 
Morton,” her Tackle, etc. 
|June Term, 1879.] 

A clean bill of lading imports a contract that 
the goods shall be stowed under deck, and 
parol evidence of consent to their being 
stowed on deck is inadmissible ; but it may 
be shown that there was a general usage of 
the trade in these goods which sanctioned 
stowing on deck and modified the meaning 
of the bill of lading. 

The owner of that part of the cargo which is 
jettisoned has a lien on the vessel for a con- 
tributory share of the loss. 

This rule does not apply as a general rule to 
the case of jettison from the deck load ; but 
semble, that the custom of a particular trade 
or the consent of the shipper to load on 
deck makes an exception to the general rule 
and allows contribution from the ship owner 
for a loss by jettison. 

The lien against the vessel may be lost, how- 
ever, by laches and delay against a bona fide 
maritime lien holder who has arrested the 
vessel. 


Libel in rem. 

The libel was filed against the 
schooner Snullie C. Morton, to recover 
the losses sustained by the libelants 
for the non-delivery of portions of two 
several cargoes shipped on board said 
vessel at different times in the Fall 
of 1877. 

The libel alleged that the first ship- 
ment consisted of a certain quantity of 
iron pipe, put on board at the port of 
Millville, New Jersey, Sept.15, 1877, to 
be carried to several ports in th. z Mate 
of New York, and that the libelants 
received two bills of lading from the 
master of the schooner of like effect, 
in which the waster covenanted to 
make safe delivery of said cargo (the 
damages on the sea only excepted) but 





that owing to the negligence on the 
part of the master and the crew, a part 
of the cargo became lost, to the dam- 
age of the libelants of $271.67. The 
libel further alleged that the second 
shipment consisted of a certain quanti- 
ty of pig iron, put on board by the li- 
belants at Albany, N. Y., Oct. 25th, 
1877, to be carried to Millville, N. J., 
but that owing to the want of proper 
care on the part of the master and 
crew a portion of said cargo was lost, 
whereby the libelants sustained dam- 
ages to the amount of $506.77. 

The respondent, Nathan Pennell, in- 
tervened as mortgagee of the schooner 
and sets up in answer to the libel that 
the libelants are not entitled to re- 
cover because portions of the two sev- 
eral cargoes had been loaded on the 
deck of the vessel with the consent of 
the libelants, and had been lost, if lost 
at all, by being cast overboard on the 
high seas, on account of stress of 
weather, and charges that the said jet- 
tisons were necessary to secure the 
safety of said vessel and the balance of 
the said cargoes. 


Mr. P. L. Voorhees for libelant. 

Mr. HE. A. Ransom for respondent. 

Nixon, J., after stating the facts 
alleged in the pleadings, said: It will 
be perceived that the defense set up is 
that the jettisons were from a part of 
the cargo on the deck of the vessel 
and which was loaded there with the 
consent of the shippers. It will also 
be observed that the master had given 
to the owners of the first cargo of iron 
pipe aclean bill of lading; but that 
the second cargo of pig iron was a 
mere parol shipment. 











302 


It is a well settled rule that a clean 
bill of lading, #. e.. a bill of lading 
which is silent as to the place of stow- 
age, imports a contract that the goods 
shall be stowed under the deck. This 
was the precise question before the 
Supreme Court in the case of The Del 
aware, 14 Wall. 579, and it was held 
that under such a bill of lading parol 
evidence that they were to be stowed 
on deck was inadmissible. 

The Court would not allow the writ- 
ten contract to be varied or contra- 
dicted by proof that the shipper con- 
sented to the stowage on deck ; but, at 
the same time, it carefully limited the 
decision to the case where no usage or 
custom of a particular trade is shown 
sanctioning the stowage on deck, and 
a strong intimation being thrown out 
that if proof of such an usage had been 
offered, it would have been admissible. 

It not being competent to contradict 
the bill of lading by parol testimony of 
the shippers’ acquiescence or consent, 
bas there been such proof of usage in 
this particular trade as to establish the 
presumption that the contract was en- 
tered into with knowledge of such ns- 
age? No witnesses have been exam- 
ined upon the subject except two of 
the witnesses of the libelants. A fnller 
examination would have been more sat 
isfactory. One of these was James B. 
Pitts, who was the mate of the schoon 
er, and in testifying as to the custom 
of the trade in loading iron, he says: 
“ We always put a little iron on deck, 
when we are loaded with iron, to make 
the vessel easier at sea. It is always 
customary, when loading a vessel with 
iron, to load some portion of it on 
deck. I never knew a vessel loaded 
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makes her easier in a heavy sea. * * 


I started to follow the sea in 1849 and 
have done nothing of consequence 
since. ’ 

Mr. Cranshaw, in the employ of the 
libelants, testifies that * they had from 
time to time been chartering the 
schooner for the last five or six years ; 
that the captain never took a full load 
in the hold of the vessel, and whilst the 
witness did not know in this particular 
instance who ordered any part of the 
cargo on deck, he dud know from his 
three years’ experience in the employ 
of the libelants at Milville, N. J.,it was 
the almost to load 
such cargo part on deck and part in 
the hold.” 

In the absence of any contradictory 


universal custom 


evidence, it would seem to appear that 
the custom or nsage of the iron trade 
was an excuse to the master for load- 
ing in these instances a portion of the 
eargo upon the deck of the vessel, and 
the libelants are not entitled to pay 
ment for the full value of their loss, 
the jettisous being shown to have been 
necessary for the safety of the vessel 
and the residue of the cargo. 

The advocate of the libelants, how- 
ever, insists that if this be so they, 
nevertheless, have a lien on the vessel 
for the contributory share due from the 
vessel on an adjustment on the general 
average, and he relies upon DuPont v. 
Vance, 19 How. 162 as an authority to 
recover the same in these proceedings. 
That case undoubtedly justifies such 
relief, if the facts of the whole trans 
action bring the case within the princi 
The 
court there say, ““ When a lawful jetti- 


ples of average contribution. 


son of cargo is made and the vessel and 


with iron entirely under deck, either!the remaining cargo are thereby re- 


pig iron or pipes. * * 


Tron | aded | 


lieved from the impending peril and 


partly on deck and not all in the bold | ultimately arrive in the port of destin 
does not strain the vessel so badly and|ation, though the shipper has not a 
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lien on the vessel for the value of the 
merchandise jettisoned, he has a lien 
for that part of its value which the ves- 
sel and its freight are bound to con- 
tribute towards his indemnity for the 
sacrifice which bas been made for the 
common benefit.” See Ben. Adm. §295. 

But the jettisons in this case were 
from the deck, and the weight of au 
thority in this country is that in tle 
case of a jettison of a deck load, to 
avoid the dangers of the sea, the owner 
is not entitled to the benefit of a gen- 
eral average. 3 Kent Com. 240; Smith 
v. Wright, 1 Caines 43; The Paragon, 
Ware 325; Cram v. Aiken, 13 Main 
229; Hampton v. The Thaddeus, 4 
Mart. 582 ; Wolcott v. Ins. Co., 4 Pick. 
429°; Copper Co. v. Ins. Co., 22 Pick. 
108; Barber v. Brace, 3 Conn. 13 ; 
Doane v. Keeting, 12 Leigh 291 ; Law- 
rence v. Minton, 17 How. 100; The 
Milwaukee Belle, 2 Biss. 197. 

I say the weight of authority is i 
that direction, but there are cases 
where it-has been urged and held that 
the custom of a particular trade or the 
consent of the shipper to load on deck 
makes an exception to the general rule 
and allows contribution from the ship 
owner for a loss by jettison. Gould v. 
Oliver, 4 Bingham N.C. 134, and John- 
son v. Chapman, 19 C. B. 563 (19 J. 
Scott N.S.) in England, and Vernard 
v. Hudson, 3 Sum. 406; The Delaware, 
14 Wall. 602, und The Watchful, 1 
Brown's Adm. 469 in this country, af- 
ford strong support to the doctrine or 
principle last stated, and I shonid be 
inclined to follow these authorities 
rather than the others if the present 
case did not show sach laches on the 
part of the libelants in enforcing their 
Claim, that they ought not now be al- 
lowed to prevail against a mortgagee 
whose debt was a maritime lien before 
he waived it for tae mortgage security. 
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Beawes in his Lex Mercatoria, in dis- 
cussing the duties of parties claiming 
an average contribution for the loss of 
goods thrown overboard in a storm, 
warns them ‘ to take care to have the 
loss valued before the ship's discharge, 
in which the master onght to assist 
aud settle all averages before he un- 
loads.” 1 Beawes 159. The decision 
of the Court of King’s Bench in Si 
mond v. White, 2 Barn. and Cress. 805 
that the adjustment of the average 
should be made according to the law 
of the place of the ship’s destination or 
delivery of the cargo, is based upon 
the fact that whether the loss falls up- 
on the owner of the vessel or upon 
other shippers, it is the duty of the 
captain to retain control of the cargo 
until the average is ascertained and 
paid, and see 11 Jolins. 323. 

The first jettison was in October and 
the second early in November, 1877. 
The schooner was employed wholly by 
the libelants at the time in transporting 
freight and merchandise to and from 
the port of Milville. Sbe continued in 
their employ and made several trips 
after the loss. Although the libelants 
had frequent opportunities of proceed. 
ing against the vessel, they refrained 
from taking any steps to enforce an 
average contribution for several months 
and did not file « libel until after other 
parties, having maritime liens, arrested 
the vessel. 

It would seem from the testimony of 
Mr. Cranshaw, the general manager of 
the libelauts, that some arrangement 
wis entered into between the captain, 
as owner, and Mr. Walter Wood, one 
uf the libelants, by which proceedings 
ugainst the vessel were waived or post- 
poned, and also against the captain, 
who, it is said, * promised to make all 
right and who wanted the delay, as he 
was hard up for cash.” 
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The schooner was purchased at the 
marshal’s sale by the libelants, who re- 
tained the captain for a while as mas 
ter. He was not made a_ witness in 
the case, and has now disappeared from 
the scene, quite willing, doubtless, to 
be relieved from the personal respon- 
sibility which he had assumed, and to 
have his debt paid from the proceeds 
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of the vessel, in which he has no fur 
ther interest. 

I think it would be inequitable to al- 
low the libelants, on view of other 
facts, to maintain their lien and take 
these proceeds from a bona fide mort- 
azage creditor, whose claim largely ex- 
ceeds the remnants in the registry after 
the payment of prior admiralty liens. 

Libel dismissed with costs. 








NEW JERSEY SUPREME COURT. 


CONVEYANCE~--EXCEPTION. 


Irons v. Webb. 
(February ‘Term, 1579.] 

When in a deed of conveyance of lands the 
timber was excepted, Held, That a stipu- 
lation that such timber should be removed 
in a given time did not make such excep- 
tion conditional on such removal. 

In trover. 

The facts certified from the Ocean 
Circuit were as follows: John H. Irons 
the plaintiff, conveyed to John I. Webb, 
the defendant, seventeen 37-100 acres 
of land in Jackson Township, Ocean 
County, N. J., by deed dated January 
23d, 1875, which deed contained the 
following clause, viz : 

“Excepting and reserving the timber 
on the said land being conveyed, for 
the removal of which the said party of 
the second part agrees to and with the 
said party of the first part, that he the 
said party of the second part will 
give two years from the date here- 
of to the said party of the first part” 
(pro ut the deed for above and other 
clauses in same.) 

The trees were cut down by plain- 
tiff within the two years; some cut 
into saw logs, and the balance into 





| cord wood, and corded up on the prem- 
ises ; a part of the logs and. wood not 
being removed by the plaintiff from 
the premises within the two years lim 
ited by the deed, the defendant after 
the expiration of that time removed 
said logs and woud upon other prem- 
‘\ises of defendant adjoining, and con- 
| verted the same to his own use. 


Mr. Carmichael for the plaintiff. 

Mr. Joel Parker for the defendant. 

Beastey, C. J.: The plaintiff founds 
bis action in this case on the proposi- 
tion that the timber in controversy was 
conveyed to him in an absolute form 
and clear of all conditions, and that the 
subsequent clause in the deed restrict 
‘ing to the period of two years his 
‘right to enter upon the premises to 
remove such timber had no effeet on 
his title, either to limit or otherwise 
to condition it. 

In opposition to this the contention 
of the defendant is, that the plaintiff, 
by the right construction of the con- 
veyance, became entitled only to such 
of the timber as was removed by bim 
from the premises within the period 
designated. 
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My examination of this subject has 
led me to the conclusion that the con- 
struction. of this conveyance claimed in 
behalf of the plaintiff is correct. Before 
looking at the frame of that instrument 
it will be found that the timber in 
question is plainly excepted out of the 
operation of the conveyance, and that 
the right to take it away within a spec- 
ified time is in the shape of an agree- 
ment on the part of the defendant. 
Such a stipulation on the side of the 
grantee of the deed cannot convert an 
absolute exception into a conditional 
one. The legal effect of an exception 
is to sever from that which is granted 
that which is excepted, so that the lut- 
ter does not pass by the grant, Shep. 
Touchstone 77 ; and when, consequent- 
ly, anything is thus set apart and de- 
clared to be outside of the grant, it 
should be plain words only that should 
bring it within the force of the grant. 
The excepting clause says in effect, 
that the grantor withdraws from the 
grant a éertain portion of the premises 
and such act is so positive and em- 
phatic, that it cannot be controlled or 
affected by subsequent expressions or 
stipulations of dubious meaning or un- 
certain effect. It is not questioned 
that an exception may be made to de- 
pend, either for its existence or con- 
tinuance, on # condition, the proposi- 
tion alleged being that ambiguous 
phases and vague expressions are not 
the materials with which such condi- 
tions are constructed. In the present 
case if the contention of the defendant 
is right, then this timber continued to 
be the property of the plaintiff up to 
the running out of the two years, and 
then, by its non-removal, it became 
forfeited, and passed to the defendant, 
and it is entirely obvious that such a 
condition is pot favored in law, and 
that it will not be raised up by impli- 
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cation unless by the force of demon- 
strative indication. Looking at the 
terms of the present agreement and 
its subject matter I can see no mark, 
certainly no decisive mark, siguifying 
that it was the intention of these par- 
ties, that by the plaintiff's neglect to 
remove the timber it should be for- 
feited to the defendant. Such a pur- 
pose it is certain is not contained in 
any part of the language of the instru- 
ment, for it nowhere says that in any 
event the title to the timber is to pass 
to the grantee. As a consequence, as 
it is not in the words, such a right 
must be derived by inference from the 
nature of the transaction itself. But 
then, what feature of the business is to 
have such an effect? The only purtic- 
ular relied on, is the circumstance that, 
if the timber was permitted to remain 
on the premises until the time of re- 
moval had expired, it beeame unlawful 
to enter for the purpose of taking it 
away. But the effect of such an inei 
dent is not in law to work a forfeiture 
of title. Such a position of property 
is not uncommon ; chattels are fre 
quently placed or left by their owner 
on the land of another without his per- 
mission, but it will scarcely be pre- 
tended that by so doing the title to 
such chattels becomes vested in the 
proprietor of the land. In such case 
the land owner has an adeqnate rem- 
edy for the wrong suffered by him ; he 
is entitled to be indemnified for all the 
loss he may have sustained by having 
had his land illegally burdened by 
chattels placed there without right, 
and in consequence of the entry to 
remove them; and in this way, instead 
of by the exorbitant method of a for- 
feiture of such chattels, the law applies 
to the case its ordinary measure of 
damages, and thus gives compensation. 
Such was the standard of redress used 
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by the Supreme Court of New Hamp 
shire in adjusting the damages against 
a vendee of timber who had entered on 
the land after the period given him in 
which to take off such timber, the ap- 
plied principle being that the damages 
should not include the value of the 
wood in question, but only the loss in- 
flicted on the vendor by the breaking 
and entering his close ; Plumer v. Pres- 
cott, 43 New Ham. 277, and this, it 
seems to me,.is the extent of the right 
of the vendor of this timber after the 
time for its removal had elapsed. He 
could have called the vendee to account 
for leaving it on the land beyond the 
stipulated time, and for all damages to 
his land done by its removal after snek 
period ; but he had no right to claim 
such timber as his own and to put it 
to his own use. 

As far as my research has extended 
I find that all the best considered cases, 
that are strictly in point, harmonize 
with the view of this subject above ex- 
pressed. [The court after quoting the 
cases of Stratton v. Mills, 54 N. H. 
109, and Knott v. Hylinck, 12 Richard- 
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son (S. C.) 314 and distinguishing 
34 Vt. 19. and Peore v. Gibson, 6 Me. 
81, concluded as follows : | 

In forming the foregoing opinion I 
have laid no stress on the fact that the 
timber in the present instance was 
actually ent down before the end of 
the time limited in the deed for its 
removal. This has been designedly 
done as it is not perceived how such 
fact can add anything to the force of 
the exception in the conveyance in the 
way of fixing the title in the grantor. 
I have endeavored to show that the 
exception is unconditional, and if that 
be so, by its own efficacy it kept the 
title to the timber in the plaintiff; but 
if to the contrary the property in the 
timber was not to remain in the plain- 
tiff, unless the trees were removed 
within such period, then, very clearly, 
the mere felling of the trees would not 
satisfy the requirement of such condi- 
tion. 

The Cireuit Court should be advised 
in conformity with the foregoing con- 
clusion. 





COURT OF CHANCERY OF NEW JERSEY. 


WILL—ESTATE EMBARKED IN 
TRADE. 


Ferry and Akin v. Laible, et al, 
( Vice-Chancellor’s Chambers, Aug. 20, 1879.) 


_— 


may be necessary to carry the testator’s pur- 
pose into effect. 

2. A power to sell land does not authorize the 
making of a mortgage. 

3. Where a testator directs his executors to con- 
tinue his business, and they incur debts in 


. Where the creator of a power prescribes | 
the methods of its execution, that method | 
must be strictly pursued, so far at least as_ 





its prosecution, so much and no more of his 
assets as he has directed should be embark- 
ed in business, will stand charged in equity 
with its debts. 

4, Creditors have a right in the first instance, 
without first exhausting their remedy agaiust 
the executors personally, to have recourse 
to the trade property. 

5. In determining what part of the estate the 
testator intended to embark, everything 
should be understood to have been included 
which is fairly and reasonably necessary to 
the full accomplishment of his scheme. 

6. A testator, by a direction to continue his 
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business, created a trust estate, which the 
court will help separate and apply exclu- 
sively to the purposes of the trust. 

7. If executors, in carrying on business under 
a will, misappropriate the trade assets in 
the erection of buildings on lands of the 
testator not embarked in the business, a 
court of equity may, according to estab- 
lished methods of procedure, compel resti- 
tution of such assets, either by directing 
payment, or a sale of the lands. 

On final hearing on bill, cross-bill, 


answers and proofs. 
Mr. A.Q. Keasbey for complainants. 


Mr. T. N. McCarter for the execu- 
tors of John Laible, Jr., Geceased. 

Mr. William H. Morrow for Au- 
gust Stengel and other defendants. 


Tue Vice-Cuancettor: This suit 
grows out of an attempt by a testator 
to continue his business after his death 
and to control its conduct by his will. 
Vice-Chancellor Shadwell once remark 
ed that every testator, by the law of 
the land, was at liberty to adopt his 
his own nonsense in disposing of his 
own property. The will brought in 
judgment in this case presents a very 
forcible example of the extent to which 
it is possible for a testator to carry the 
exercise of this privilege. 

John Laible, a brewer of the city of 
Newark, died August 21, 1862. He 
left a will by which he gave his widow 
“the use, improvement and income of 
his real estate, houses and lots” dur 
ing her widowhood, and also “all his 
personal property, household furniture 
and clothing, except all things belong- 
ing to the brewery business, to have 
and to hold the same to her, ber heirs 
and assigns for ever.” He further di- 
rected that his son John should be the 
exclusive manager of his brewery busi- 
ness, but if it should be found, within 
one year, sooner or later, that through 
John’s neglect, wrong or fault, debts 
had been made, or loss sustained, then 
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the business should be let out or sold, 
just as his executors, with the consent 
of his widow, should see fit. The will 
also directed that John should receive, 
as compensation for his services as 
manager, five per cent. on the amount 
of annual sales; also that he should 
receive for spending money one cent 
from every dollar's worth of beer sold, 
and also that he should have his fuel 
furnished without charge, and a dwel- 
ling house free of rent. It also pro- 
vided that if the brewery business 
should be well managed and have good 
progress, it should be sold to his sons 
John, Philip and William, for a rea- 
sonable price, when the two latter at- 
tained the age of nineteen years; and 
that in case of his widow's death before 
Philip and William attained the speci- 
fied age, John was to be associated 
with the remaining executors in the 
conduct of the brewery business. Pow- 
er was given to his executors to invest 
the interest or profits which they 
should receive from the brewery busi 
ness on bond and mortgage, or in the 
purchase of real estate ; they were not 
to purchase anything unless they could 
pay cash for the whole. The will 
then added, “and they shall have the 
power to sell, but in all such 
transactions the hereinafter nam. 
ed executors and my wife Johanna 
shall all agree in such transactions.” A 
legacy of $1,000'is given to one of his 
eight children, and $1,250 to each of 
the other seven. The will also pro 
vides that in case the widow shall mar- 
ry again she shall receive $500 each 
year thereafter, but her husband shall 
be considered as if he was not in ex- 
istence ; and then adds, ‘if my widow 
should die as my widow, then the real 
and personal property then remaining 
shall go to my grand-children; I do 
hereby order that there shall be no dif- 
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ference between my children now in|!and built another in the same place 


existence.” No further, or other gift, 
or disposition is made. The widow 
and two other persons were appointed 
executors, and by the clause appointing 
them, this power is added, “and I do 
hereby authorize and empower my ex- 
ecutors to make purchases or sales in 
the above stated cases.” 

Though the obscurity which covers 
some of the testator’s purposes is so 
dense as to defy all efforts to penetrate 
it, still, I think, it is very clear that he 
intended his business’ to be continued 
after his death. There can be no 
doubt that his directions to that end 
were sufficiently plain and _ positive to 
justify his executors in permitting it 
to be continued. It was continued for 
nearly ten years. For more than half 
that period it was carried on prosper- 
ously. It was also largely increased 
in volume. A part of the profits were 
used in erecting new and larger and 
more substantial buildings on the 
brewery premises, and in enlarging 
und improving the means of conducting 
the business. The sum expended for 
these purposes is estimated at $50,000. 

At the time of the testator’s death 
his business was mainly carried on on 
nlot one hundred feet in width, ex 
tending from Belmont Avenue to Char}- 
ton Street; he also owned two lots 
immediately adjacent, one on the north 
of the brewery premises and the other 
on the south. That on the sonth was 
fifty fect in width and contained the 
dwelling in which he resided at the 
time of his death. The 
larger, being one hundred and twenty 
tive feet in width, at the time of 
the testator s death was in part, oceu 
pied by a tenant. He purehased if in 
1859: he afterwards took down a fence 
which separated it from the brewery 
premises at the time of his purchase» 


other was 


and 





which was standing when he died. 
Shortly after the testator’s death a 
brick stable was erected on this lot, 
witb the receipts of the brewery, which 
has since been used by the business. 
During the years 1866 and 1867 a large 
brick dwelling house was also erected 
on this lot, at a cost of over $20,000, 
which was paid for out of the receipts 
of the business. 

The complainants furnished nearly 
all the malt used in the business car- 
ried on under the will. In the spring 
of 1871 there remained a balance due 
to them of over $85,000. On the sec- 
ond day of December, 1871, the execu- 
tors, under power alleged to have been 
conferred by the will, conveyed the 
brewery premises, with the two lots 
adjacent on either side to Christopher 
Wiedenmayer, who, on the first day 
of January, 1872, in conjunction with 
the widow, Johanna Laible, executed 
a mortgage to the complainants on the 
same premises to secure the payment 
of $65,000 of this debt. The balance 
of their debt was relinquished in order 
to get security for the $65,000. 

The primary purpose of the present 
suit is to compel the payment of this 
mortgage by asale of the mortgaged 
premises. The validity of the mort- 
gage, so far as it effects the estate of 
the widow, is not questioned. The 
complainants are entitled to a decree 
against her. 
question is, has it any torce against 
those who are entitled to the fee? It 
is not necessary to stop to inquire who 
they are—that question was not spoken 


The more important 


to on the argument ; it is enough for 
present purposes to know that all per 
sons now in being who can claim any 
estate or interest in the mortgaged 
premises are before the court as par- 
ties to this suit. The proofs show, 
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quite incontestably, that the convey 
ance to Wiedenmayer was not made in 
consummation of an actual sale, but 
was a mere contrivance to enable bim 
to execute a mortgage to the complain- 
ants. He accepted it under an ar- 
rangement that he should execute a 
mortgage to the complainants and then 
reconvey the lands. Itis not pretend- 
ed that a contract of sale and purchase 
was made, or that any price was agreed 
upon or consideration paid or given, 
other than the execution of the mort- 
gage to the complainants. Indeed the 
parties to the transaction did not take 
the trouble to put on it the guise of a 
sale. No reference to authorities is 
required to show that this was not a 
valid exercise of the powers given by 
the will. The executors were entrust 
ed with power to make sale of the 
brewery premises, in a certain contin- 
gency, but no power to donate the 
property, nor to create preferences 
against it in favor of certain creditors 
to the exclusion of others. If the ex 
ecutors used the power at all, they 
were bound to keep within its terms, 
and any attempt by them to exercise 
power in excess of that delegated must 
be held to be simply nugatory. Where 
the creator of a power defines the 
method of its execution, that method 
must be strictly followed, so far at 
least as may be necessary to give effect 
to his intent and design. This rule is 
fundamental. It is clear the convey- 
ance to Wiedenmayer passed no title. 

This being so, is it possible to up- 
hold the complainants’ mortgage ? 
They are not innocent purchasers for 
value. They accepted the mortgage 
as security for a pre-existing debt; 
they neither paid or surrendered any- 
thing of value, nor did they enter into 
a new and irrevocable obligation. Be 
sides, one of them admits that he un- 
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derstood that Wiedenmayer had taken 
title to the mortgaged premises merely 
for the purpose of settling their claim, 
and to put himself in a position where 
he could assist in the settlement of the 
estate. This was quite sufficient no- 
tice of the real character of the trans- 
action to deprive them of the character 
of innocent purchasers for value. 

But, it was very plausibly argued by 
the counsel of the complainants that 
the power to sell conferred by this will 
embraces also a power to mortgage, 
and that if he was right in this con- 
tention, the mortgage should be up- 
held as within the power, for, although 
not executed by the executors them- 
selves, yet having been executed by 
their grantee, to whom they conveyed 
the mortgaged premises for the pur- 
pose of having them mortgaged to the 
complainants it should, in a court 
which deals mainly with the substance 
of transactions, regardless of mere 
questions of form, be treated as the 
deed of the executors. My judgment 
rejects both propositions as thoroughly 
unsound. The last is much too devious, 
and too strongly marked by false sug- 
gestions if not actual falsehood, ever 
to be recognized as the fit foundation 
of a judicial conclusion. 

The other presents a question of 
legal construction. At one time it was 
held, by the English Court of Chancery, 
that a power to sell implies a power to 
mortgage, which it was held was a con- 
ditional sale; Mills v. Banks, 3 P. 
Wms. 9; 1 Sug. on Pow. 513. As late 
as 1838 Lord Coltenbam declared, “So 
long ago as the case of Mills v. Banks, 
decided in 1724, it seems to have been 
assumed as settled, that a power to 
sell implies a power to mortgage, 
which is a conditional sale; and no 
case has been quoted throwing any 
doubt upon that proposition.” Bell v. 
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Harris, 4 My]. and Cr. 267. 
was the last occasion on which the doe 
trine was ever reaffirmed as broadly as 
stated by Lord Macclesfield in Mills v. 
Banks. Lord Langdale, as Master 
of the Rolls, held, in Haldenby v. Spof 
forth, 1 Beav. 391, decided in 1839, 
that a power of sale did not necessarily 
imply a power to mortgage and should 
never be construed to do so, except 
where it was clear that the creator of 
the power means tbe estate should be 
preserved if possible, and merely gave 
direction to sell as a means of raising 
money to answer a particular charge, 
which could be just as well and as con- 
veniently accomplished by a mortgage 
as a sale. Lord St. Leonards laid 
down the rule substantially in the same 
form in Stronghill v. Anstey, 1 DeGex. 
M. and G. 645. He says: “Generally 
speaking, » power of sale, a power of 


sale out and out, for a purpose, or 
with an object beyond the raising of 


a particular charge, does not authorize 
a mortgage ; but where it is for raising 
a particular charge and the estate is 
settled or devised subject to that 
charge, there it may be proper under 
the circumstances to raise the money 
by mortgage, and the court will sup- 
port it as a conditional sale, as some- 
thing within the power, and as a prop- 
er mode of raising money.” This view 
was adopted by Sir J. Romilly, Master 
of the Rolls, in Devaynes v. Robinson, 
3 Jur. N.S. 797; 24 Beav. 86. Even 
a more rigid adherence to the intent of 
the creator of the power, as shown by 
his words, is required by the New York 
rule. There a simple power of sale, 
no matter what its special object may 
be, will in no case anthorize a mort- 
gage. The court, in Bloomer v. Wald 
ron, 3 Hill 361, said, “When the pow- 
er is to sell, and something is added 
over and above, showing that the pow- 
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But this; er of sale is not to be taken in its pri- 


mary sense, but means a power to 
mortgage, there the donee may act ac 
cordingly. The principal may make 
his own vocabulary. He may say, I 


authorize a sale, by which word I in- 


Where a man di- 
whether his 


tend a mortgage. 
rects a sale of his land, 
object be to raise money for a particu- 
lar purpose or not, he means to put 
it in the market for what it will fetch 
and avoid the fluctuation of price-. 
There is a substantial difference be- 
tween raising money by a mortgage 
and « sale.” 

The rule that 
where one of several methods of execut 
ing a power is clearly prescribed by 
the language of the power, the donee 
is not at liberty to adopt another, for 
by prescribing one, the others are neg 
atived. Under these rules, it is not 
possible to read the will in this case so 


is well established 


as to give the executors power to mort 
gage. In my judgment the complain- 
ants’ mortgage is without Jegal force 
except against the estate of the widow. 

But this conclusion does not dispose 
of the whole case; the complainants 
make a further claim. They assert that 
the testator, by directing the continn- 
ance of his business, embarked his es- 
tate in trade and thereby created a 
trust, and they, having become credit- 
ors of the trust, have a right to ask that 
it shall be administered in such man- 
ner that their debt shall be paid. It 
has already been decided that so much 
and no more of the testator’s estate as 
he directed should be employed in the 
continuance of his business, with the 
accumulations thereon, stands charged 
in equity with the debts contracted in 
its prosecution, and that creditors have 
aright, in the first instance, without 
first exhausting their remedy against 
the executors personally, to resort to 
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the trade property for the payment of 
their assets. 12C. E.G. 146. The 
justice of this conclusion and its cor- 
rectness as a legal proposition were 
not questioned on the final argument. 
The main point of difficulty which 
this branch of the case presents is, 
What shall be considered trade prop- 
erty? What part of his estate did the 
testator intend to embark in this brew 
ery business? The answer admits that 
he carried on the brewery business on 
the lot one hundred feet in width, ex- 
tending from Belmont Ave. to Charlton 
Street. At the time of his death the 
whole of this lot was devoted to the 
purposes of his business ; it contained 
the brewery, the cellars and the neces- 
siry buildings and appliances of his 
business. In view of the nature and 
requirements of bis business—land and 
buildings being indispensable to its 
prosecution—of the uses to which he 
had devoted this lot, and of his diree 
tion that his business should be con 
tinued in order that it might be pre- 
served and eventually made the prop- 
erty of his three sons, there can be no 
doubt as to his purposes in respect to 
this lot: he meant that it should be 
the home of the business be wanted 
fostered, and that it should ultimately 
vo, with the business, to his three sons. 
His purpose in respect to the large 
lot on the north, the one on which the 
new dwelling was erected, can be dis 
covered with equal certainty. He sepa 
rated that from the brewery property 
by a fence, and treated it as a thing 
entirely different 
premises and as having no connection 


from the brewery 


with the business he wanted to per 





petuate. It is wanifest to my wind | 
that he did not mean to embark this 
lot in his post mortem venture. 

His will in respect to the other lot is 





not so clear. I think, however, he in-| 
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tends to embark it in the business, and 
that it should pass to his sons as part 
of the property he wished sold to them. 
It was connected with and used in con- 
nection with the brewery business. 
Some of his workmen, employed in the 
brewery, lived with him in the dwelling 
on this lot, and there was a passage 
way leading directly from the dwelling 
into the brewery. It will also be re- 
membered that the will directs that the 
manager of the business shall be fur 
nished with a dwelling house free of 
rent as part of his compensation. The 
testator has resided on this lot, where 
his business was constantly under his 
eye,and where be could,at all times,giye 
it such care and attention as were nec- 
essary to its proper conduct and se- 
curity. It is reasonable to believe that 
he desired that the person who should 
contiol it after his death should be in 
a position where he could give it the 
seme constant care and attention. It 
is quite obvious that the most impor- 
tunt purpose of the testator’s testa- 
mentary scheme was the perpetuation 
of his business, and we are bound to 
read his will in the light of this impor- 
tant fact. In view of all the circum- 
stances of the case, I am convinced 
that he intended the manager should 
occupy the dwelling on this lot free of 
rent. This, in my opinivn, was a suffi- 
cient embarkation of the lot in the 
trade to render it sabject to the debts 
of the trade. 

In cases of this character, I think 
the Court is bound, as a matter of 
justice, to exten relief to 
Accord- 


ing to the usual course of business, 


conuuon 
creditors with a liberal band. 


brewer's material purehased in the fall 
ure not pid for until the following 
summer, after they have been converted 
into beer and the beer sold. In this 
case the testator intended the business 
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should be carried on on credit; at 
least he did not provide a capital for it, 
but, on the contrary, he gave all his 
personal property to his wife except the 
thinge belonging to the brewery. 
Hence, it would seem to be quite clear 
that he expected it to be carried on on 
credit, according to the usual course of 
the trade. The law in its benignity 
believes every man to be honest until 
the contrary is shown. If the court 
fiuds a testator has directed a debt to 
be contracted it must believe that he 
intended it should be paid. Here the 
testator has directed that his business 
shall be continued after his death ; that 
direction gives expression to the most 
cherished purpose of his ‘testamentary 
scheme. Under the provisions of his 
will it could not be observed unless 
debts were contracted. By the continu 
ation of his business he undoubtedly 
hoped his bounty to his beneficiaries 
would be very largely increased. Either 
ignorantly or designedly be has made 
no express disposition of the bulk of 
his estate except in the contingency 
that his widow shall die without baving 
coutracted a second marriage; in this 
condition of affairs, it bas seemed to 
me that it would hardly be too much 
to say, if we impute to the testator the 
rectitude of purpose which the law im- 
parts to him, that there is some reason 
to believe that he intended that all his 
property, not transferred and indefeasi 
bly vested immediately on his death, 
should stand pledged for all debts 
fairly contracted in conducting bis post 
mortem enterprise. However, I am 
not prepared to adjudge that that is 
the measure of relief to which credi- 
tors are entitled in this case. The lot 
on the south of the brewery premises, 
I think, was embarked in business and 
constituted part of the trade property. 

Another question remains: Have the 
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creditors any remedy for recovery of 
the moneys, which have been wrong- 
fully expended in making improve- 
ments upon lands not embarked in the 
trade? The money thus expended un 

doubtedly constituted part of the pro- 
perty equitably bound for the payment 
of their debts. If ithad been invested 
upon mortgage, or in the purchase of 
land, pursuant to the direction of the 
will, their right to have it applied in 
satisfaction of their claims would be 
so clear that it would require some- 
thing more than courage to dispute it. 
A testator by a direction to continue 
bis trade or business creates a trust 
estate, which the Court will keep sep- 
arate and apply exclusively to the pur 

poses of the trust. Owen v. Delaware, 
15 Eq. Cas. 139. This is the founda 

tion doctrine of all the cases. Exparte 
Richardson, 3 Madd. 138 ; Thompson 
v. Andrews, 1 M. & R. 114; Cutbush v. 
Cutbush, 1 Beav. 185; McNellie v. Ac- 
ton, 3 De Gex. M. & G. 744. Lord 
Eldon declared that the right of credi- 
tors to have the trade property ap-. 
plied to the payment of their claims 
very closely resembled a lien. Ex- 
parte Garland, 10 Ves. 120. The per 

sons having the control of the moneys 
thus expended were trustees; the 
moneys were subject to a trust not 
only in favor of the beneficiaries un- 
der the will but also in favor of 
creditors. The application or use 
they made of the moneys was 
an abuse of their trust, at least 
against creditors, and a fraud upon 
their rights. An abuse of trust can 
confer no rights on the person guilty 
of the abuse, nor on those who claim 
the priority with him simply as donees. 
No change in the form or nature of the 
trust property will divest the trust or 
impair the rights of the cestui qui 


trust. Lord Ellenborough said, in 
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what has been appropriately styled his 
masterly judgment,in Taylor v. Plumer, 
3 Mau. & Sel. 575; “It makes no dif. 
ference, in reason or law, into what 
ever form different from the original 
the charge bas been made, for the pro- 
duct of, or substitute for the original, 
still follows the nature of the thing it- 
self,as long as it can be ascertained to be 
such, and the right only ceases when 
the means of ascertainment fail, which 
is the case when the subject is turned 
into money and merged and confound- 
ed in a general mass of the same de- 
scription. The difficulty which arises 
then is a difficulty of fact and not of 
law.” This is the established law of 
this state, Shaler v. Trowbridge, 1 
Stew. 595. 

The only duty remaining is to ap 
ply the legal rule just quoted. This 
duty, in my judgment, is not embar- 
rassed by any difficulty of fact. It is 
undisputed that certain moneys, sub 
ject to a trust in favor of creditors, 
have been converted into buildings, 
erected on lands belonging to persons 
who had no right to the moneys as 
against creditors. If they are per 
mitted to retain the buildings, without 
paying for them, or making restitution 
in any other form, they will be allowed 
to withhold, against the rightful own- 
ers, the proceeds of a breach of trust, 
committed by their ancestor for her 
and their joint benefit, and that too 
when the product of, or substitute for 
the trust property, is not only plainly 
distinguishable, but is, figuratively 
speaking, before the eyes uf the Court, 
and can, according to its established 
methods of procedure, be estimated 


and valued, and sequestered for the. 


benefit of the rightful owners. Under 
such x state of facts there ought to be 
no douli us to the power of the Court. 

There is no difficulty in ascertaining 





the value of the buildings, or of the 
land in which they are incorporated. 
It is familiar practice, in actions for 
partition, to direct an inquiry to ascer- 
tain the value of improvements, where 
one tenant in common has erected 
buildings on the lands held in common, 
and in case of a sale to decree compen- 
sation to him out of the proceeds of 
sale. Hall v. Pideuck, 6 C. E. Gr. 311; 
Doughaday v. Crowell, 3 Stock. 201 ; 
Obert v. Obert. 1 Hal. Ch. 397; Brook- 
field v. Williams, 1 Green’s Ch. 341. 
There is no alchemy in the mere fact 
of incorporation. The rule of practice 
just mentioned was an invention of 
equity to remedy injustice and prevent 
the loss of rights. It is peculiar to no 
special form of action but may be 
adopted in any case whencver it is 
necessary tu the promotion of justiee. 

In an ordinary case, where the owner 
of the land improved was of full ca 
pacity, and in a position to protect 
himself, the proper cause of procedure 
I think, would be, to direct an inquiry, 
to ascertain the amount of trust funds, 
wrongfully expended, and wien this 
fact was found to decree its pay 
ment, or in case of default, that 
the land should be sold. ‘That 
course is impracticable in this 
case, but this will be adopted. If it 
shall hereafter appear, that the funds 
wrongfully expended in the construe 
tion of buildings, are necessary for the 
payment of the debts of the trade, a 
sale of the land, with the buildings, 
will be ordered ; after the sale a re 
ference will be ordered to ascertain the 
full market value of the land, exclusive 
of the buildings, and without refer 
ence to the sum bid at the sale; the 
sum thus ascertained as the full mar 
ket value of the land, will be set apart 
out of the proceeds of sale. for the 
benefit of the persons who may ap 
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pear hereafter to be entitled to the|attempted to be charged thereby ; 


land, and the balance will be applied 
in liquidation of the debts. This 
course will give the beneficiaries un- 
der the will all they were ever entitled 
to, and all they can ask, if they are 
honest, and will give the creditors such 
protection as may be awarded to them 
without possibility of wiong to others. 

John Laibles, Jr., the manager ap 
poirted by the will, died in March, 
1873. His representative is before the 
Court, by the cross bill, seeking to 
have the balance due for his compen- 
sation, under the will, declared a lien 
on the trade property and assets. I 
know of no rule, legal or equitable. 
which will sustain this claim. None was 
mentioned on the argument which, in 
my judgment, gives it the least sup 
port. In the absence of a pledge, or 








Second, The trade property and as 
sets, including all gains which have 
been made thereon, constitute a fund 
which equity will treat as pledged for 
the payment of all debts properly con 
tracted in the trade ; 

Thurd, The real estate embarked by 
the testator in the continuation of bis 
business consisted of the first and sec- 
ond tracts described in the complain- 
ants bill; these, with the impiements, 
fixtures and personal property of the 
business, whether owned by the testa 
tor at the time of his death, or pur 
chased with the proceeds or property 
of the trade since, should be held to 
be the trade property proper, and 
should be converted into money under 
the direction of the court, and be ap 
plied first, and before resort is had to 


contract, or some special equity en | any other fund, to the payment of the 


titling one creditor to preference over 
another, equality is always equity. 
That maxim must prevail in this case. 





debts. 
‘ourth, All the creditors of the 
business ure entitled to share pro rata 


All creditors occupy the same rank. If! in the distribution of its assets in case 
there is enough to pay each in full, all! they are not sufficient to pay all in 
must be paid; if not, the assets must} full, and to that end an inquiry should 





be distributed among them equally, in 
proportion to the amount of their re- 
spective debts. This suit is in fact a 
suit by a creditor for the discovery of 
assets beld in trust for creditors, and 
to have the trust executed and the as- 
sets properly administered. It must 
be so treated. 

My conclusions, upon the whole case, 
are: 

First. The complainant's mortgage 
is valid against the estate of the widow, 
but invalid against every other estate 





be ordered to ascertain who they are, 
and the amount of their respective 
claims. 

Fifth, If sufficient money is not 
realized from the trade property and 
assets proper, to pay all the debts, to 
gether with the costs and expenses of 
administration, resort should be bd, 
in the mode already indicated, to the 
buildings erected with the moneys of 
the trade. 

The decree should be scttled upon 


notice. 








7 a aan el and eee 
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CASES BEFORE THE INFERIOR COURTS. 





ESSEX CIRCUIT COURT. 





FURNISHING STEAM POWER. 





Dwyer v Newmann, et al. 
[Tried Sept. 25d, 24th and 25th, 1879.] 

The plaintiff was a leather manufac- 
turer, having a factory on Market St. 
in the city of Newark. The defendants 
carried on a large manufacturing bus 
iness upon adjoining premises fronting 
on Washington St. In August, 1876, 
the defendants agreed with the plain- 
tiff to furnish steam power to his ma- 
chinery from their engine at a certain 
rate, beginning with September 1, 1876, 
but whether tne agreement was for 
$25.00 a month or $300.00 a year was 
a point in dispute in the case. Noth- 
ing else was said about the time dur- 
ing which the power should be furnish- 
ed. The power was sapplied without 
interruption until the end of Decem- 
ber, 1877, and the plaintiff paid regu 
larly $25.00 a month, and, after two 
weeks interruption, the power was far- 
nished regularly until August 10th, 
1878. The money, however, was paid, 
after February 1st, at intervals of about 
three months. On August 9th $75.00, 
the amount due up'to August Ist, was 
paid, and the defendants, provoked by 
uncomplimentary language used by the 
plaintiff, sent him a postal card saying 
that after that date they would furnish 
him with no more steam power, and 
the next morning the connection be 
tween the two factories was severed. 
The card was not received until after 
the power was cut off. 

This action was brought to recover 
damages for the interruption of the 


plaintiff's business. The declaration 
alleged that the plaintiff had become 
tenant to the defendants of the steam 
power for the year ending September 
1, 1878, and that the defendants be 
came liable to continue to furnish the 
power until that day. The second 
count alleged a contract to supply the 
power from Sept. 1, 1877, to Sept. 1, 
1878, and a breach of the contract by 
the stoppage on August 10, 

Mr. F. W. Stevens for plaintiff. 

Mr. Kdt. Q. Keasbey for defend- 
ant. 

Upon the plaintiff having produced 
proof of these facts, Deruz, J., said he 
doubted whether a case had been made 
which should go to a jury; that he 
thought that there was no tenancy. 
The steam power was not real estate, 
and the principles of tenure did not 
apply to it; that the plaintiffs’ case de- 
pended on the establishment of a con- 
tract, implied feom the continuance of 
the service for one month or one year 
that it should continue for another 
month or another year, and he did not 
know that any other contracts were 
subject to the incidents of a lease of 
lands. These incidents arose out of 
the requirements of agriculture, and 
were not applicable to other contracts. 

The law in regard to contracts of 
hiring was also the result of custom 
aod could not safely be applied to other 
contracts. The question was one of 
great importance to the community, 
and he was unwilling to have it decid 
ed without fullinvestigation. It might 
be that there was a custom which 
would make the law of the case, and 
he would therefore adjourn the trial 
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until the next day, that counsel might 
present, if possible, a single cuse which 
subjected such a contract as this to the 
incidents of a lease, or produce proof of 
« custom which would impart such an 
obligation. 

On the next day the plaintiff's coun- 
sel produced witnesses to show that 
there was a custom that such a con- 
tract could only be terminated on rea- 
sonable notice, and the defendants pro- 
duced testimony to the contrary. The 
case was then tried upon this issue 
and the question of damages, ‘and De- 
pue, J., charged the jury that there 
wis no tenancy of the steam power, 
that the furnishing of steam power 
for regular monthly compensation did 
not in law import a contract to con. 


tinue to furnish 1t up to the end of any | 
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month once entered upon, and that the 
plaintiff was not entitled to recover, 
unless the jury were satisfied that 
there was a contract to furnish the 
power until reasonable notice of inten 
tion to stop had been given, and that 
such a contract might be made out in 
this case by the proof of an establish- 
ed general custom prevailing in cases 
of furnishing steam power. He charg- 
ed the jury in regard to the incidents 
of a custom and said that the custom 
must be established by proof of facts 
and not by the opinion of the witnesses 
that such a notice ought to be given. 

The jury, after having been out three 
hours, were ‘unable to agree upon the 
question whether such a custom exist 





ed and were discharged by the court. 





MISCEI 


OBITUARY. 





JOHN. R. WEEKS. 

‘The Bar have been shocked and grieved by 
the sudden accidental death of Mr. John R. 
Weeks, whose body was found in the water at 
the Communipaw Ferry on the morning of 
September 7th. Mr. Weeks had been to 
Brooklyn and on his return by the ‘‘Annex” 
ferry boat is supposed to have been the last 


to leave the boat and to have lost his footing : 


plank. Mr. 
He was 
of New- 


Grover, 


in crossing the narrow gang 
Weeks was sixty-two years of age. 
the son of the Rev. John RK. Weeks, 
ark, He studied law with Lewis C. 
and was admitted to the bar in 1845. He was 
soon afterwards appointed deputy clerk of 


-LANY. 


to whom they entrusted the examination of 
the abstracts of title upon which their loans 
| were made. He retained this position until 
| his death and his approval of an abstract has 
always been regarded by the profession and 
the community as a guaranty of its correct- 
ness. He held many offices of trust in the 
business community of Newark. He-was an 
active Republican and a prominent Mason. 
| The Bar of Essex Co. in the resolution adopt- 
‘ed upon his death bear this testimony to his 
worth: Of a somewhat retiring disposition 
and with a distrust of his own abilities, :which 
kept him from the more active practice of an 
advocate in the courts, he yet showed in that 
department of the profession which he chose, 
‘the native honesty of his character and the 

















Essex County under John P. Jackson ; he was vigor and excellence of his judgment in that 
elected his successor in 1849 and filled the | careful attention to both principles and de- 
office until 1854. His experience in the office | tails and in his laborious and conscientious 
and his devotion to real estate law gave him | devotion to the discovery of fact which caus- 
early the reputation of an able conveyancer, | ed his conclusions to be safely relied upon 
ind he was soon after appointed attorney for| where interests of the greatest magnitude 
the Mutual Benefit Life Insurance Company, | were involved. 
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SERGEANT BUZ FUZ. 





Some years ago, while Judge George W. 
Wall was attorney for the Illinois Central 
Railroad, he had occasion to defend some suit 
in the Ellingham County Circuit Court. Pit- 
ted against him was the Hon. O. B. Ficklin. 
The Hon. Hiram B. Decius was judge pre- 
siding, and the case being called up, a jury 
was called, evidence heard, and counsel pro- 
ceeded to argue the cause. During the argu- 
ment Judge Wall, who was fresh from reading 
ing Dickens, in the course of his argument, 
compared Ficklin to Se~geant Buz Fuz, and 
proceeded to institute and make the compar- 
ison—picturing Sergeant Buz Fuz to the Ell- 
ingham jury. 

The old man quick to discern the Elling- 
ham jury knew nothing about Dickens’ char- 
acter, Sergeant Buz Fuz, and always ready 
with his wit, after Judge Wall had closed his 
argument, replied as follows: 


‘‘GENTLEMEN OF THE JuRY: I am surprised 
at the young man, alluding to the character of 
my good old friend, Sergeant Buz Fuz. He 
was, sirs, in his day, one of the best men I 
ever knew in Southern Illinois. He was a 
truthful snd very useful man and was known 
and honored in his time by his fellow citizens 
in Southern Illinois, as one of the dest men in 
society. He, sirs, wasone of the men that 
helped to fell the trees and plow the fertile 
prairies which have since helped to make IIl- 
inois the fine and beautiful State she now is; 
he was one of her pioneers, and lived a truly 
great and good man ; but, gentlemen of the 
jury, he is now dead and gone. Long since 
his friends and relatives have been called up- 
on to pay the last debt of remembrance and 
gratitude to that good old man, and while I 
stood over his grave and dropped a tear to 
the memory of that good old man, I could 
not help but think how much the present cit- 
izens of this great country owed to our early 
pioneers. No, gentlemen. Sergeant Buz Fuz 
was one of the very best men I ever knew in 
all the long years of my life in Southern IIl- 
inois, and I am surprised at the remarks of 
my young friend, Wall, in reflecting upon the 
life and services of my old friend—peace be 
to his ashes !” 

The jury was in sympathy with Ficklin, 
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counsel, who had listened attentively, inquir- 
ed: Who in the h—1 was that old fellow, 
Buz Fuz? I never heard of him.” Judge 
Allen tells the story, and Judge Jones, of 
Crawford County, is of the opinion that it is 
too good to be lost.— Chicago Legal News. 


SSD 


INNS OF COURT. 

Lincoin’s Inn Dinners.—Of these dinners 
avolume might be written, nay, two—one 
of complaints and one of praises. At Lin- 
coln’s Inn, the huge hall is traversed at the 
north end by a table, at which dine the Bench- 
ers in august state, separated from the vulgar 
crowd of barristers and students by an array 
of sideboards. Then, also running from east 
to west, are two tables dedicated to the ap 
prenticii, or barristers aforesaid ; and lastly, 
running from north to south, are several ta- 
bles for students. Dinner is at 5:40 on week 
days and at 5 ou Sundays ; and at 10 minutes 
before dinner time the hall begins to fill. As 
the student or barrister enters by the south 
door, he is received in the lobby by a servant, 
who relieves him of his stick and coat, and by 
another, who robes him in a gown, the prop- 
erty of the Inn. In the hall he probably finds 
a friend or two, with whom he arranges to 
‘‘make a mess”—that is to say, to dine, or as 
others phrase it, ‘‘to make a table’ —and with 
them he stands talking with his hat on, until, 
as the clock strikes, the head butler solemnly 
marches to the west end of the long side- 
boards, and, by three blows of a hammer, ex- 
horts to comparative silence. ‘‘Making a 
table” consists in four men agreeing to dine 
together and taking possession of two places 
on each side of one of the long ‘‘boards ;” the 
four sets of knives and forks thus forming a 
square. At the students’ tables, he who sits 
at the north-west corner is Captain of the 
mess, and in him is the right of deciding what 
wine shall be drunk by himself and his friends, 
unless some one chooses to ask for port, in 
which case port inust be brought. Otherwise, 
on ordinary occasions, the choice lies between 
two bottles of win ordinaire—and very ordi- 
naire it is—or one bottle of good claret, or 
one bottle of sherry between the four, beer 
ad libitum being forthcoming as well. Din- 
ner is seldom quite punctual; but in due 


and tears streamed down their cheeks, as | course the head butler goes again to the side 
Ficklin proceeded to delineate upon the life board and with great empressement announc- 


and character of his old friend. A learned! es: 


‘‘Benchers, gentlemen!” whereupon 
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every one in the hall respectfully rises. The 
dons enter, in Indian file, unless guests are 
present, by the north door, bowing as they 
come; and then all remain standing for a 
minnte until the head butler once more raises 
his voice and cries: ‘‘Silence, gentlemen, if 
you please.” This is the signal for the Chap- 
lain to ask a blessing. Forthwith every knife 
and fork begins operations, unless, of course, 
there be soup, in which case the man sitting 
on the left of the Captain of the mess helps 
himself first, and then passes the ladle to the 
right. The same plan is pursued with fish. 
But for the Captain himself is reserved ‘the 
privilege of first cutting the joint which fol- 
lows, and of then passing it on, always to the 
right. A butler has meanwhile placed the 
wine on the table ; and he who sits on the 
Captain’s right is the first to taste it, as also 
he is the first to partake of the dish—general- 
ly a fruit tart—which succeeds the joint. 
The method in which the wine should be 
passed is somewhat complex, and there are, 
we imagine, but few students who clearly un- 
derstand how it should be done. One rule, 
however, it is advisabl. to remember. As a 
man hands the decanter to his neighbor for 
the first time, ‘the begs to be allowed the hon- 
or of taking wine with him ;” and the omis- 
sion of this custom is the infallible s gn of a 
Freshman. But all the Inns—and Lincoln's 
Inn especially—are nests of venerable eus- 
toms, the propriety and the antiquity of 
which may not be disputed ; and though fines 
for non-observance of them are no longer the 
fashion, they still exist, and will doubtless 
continue to flourish.— Chamber's Journal. 


NEW BOOKS. 





Ten THovusanD a YEAR, by Samuel Warren ; a 
new edition carefully revised with notes 
and illustrations. 2 vols. Jersey City: Fred- 
erick D. Linn & Co., 187%. 

The editor has the rare good fortune this 
month to find a novel upon his table amony 
the law books sent him for review. ‘The 
handsome black and red covers of these two 
volumes with ‘10,000 a Year” stamped in gilt 
upon the boards which lie uppermost are re- 
freshing to the eye that is wearied with a long 
succession of plainly clad law books, and to 
run over the pages of a new edition of this 
lawyer’s novel is certainly more agreeable and 
perhaps quite as edifying, even in a profes- 
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sional point of view as to examine a new, 
treatise or book of reports. The case of Doe, 
ex dem Titmouse v. Jolter, has become one 
of the causes celebres with which every lawyer 
ought to be familiar, not only that he may 
not be ignorant of what he is expected to 
know, but because of the suggestions with 
which it may furnish him for the conduct of 
acanse. Without following all the methods 
of Quirk, Gammon and Snap, he may learn 
something from their extreme care in the 
preparation for tle trial, and he may listen 
with profit to the anxious consultations be- 
tween the counsel of the defendant, while the 
trial at the York Assizes willfurnish him a 
fine example of the keen and earnest strug- 
gle of the leaders of the bar over a closely 
contested case. The account of this suit is 
especially interesting now as showing what an 
ejectmment suit used to be before it was re- 
duced to its present simplicity, and how un- 
satisfactory was the result before the statute 
provided that a judgment should determine 
the title as well as the right of possession. 

Although this book is altogether a novel 
and not a law book in disguise, the law pub- 
lishers who have prepared this new edition 
have judged well of the special interest which 
it has for lawyers, not only because of the 
suit it describes and the lawyer’s characters 
which it delineates, but on account of their 
affection for the memory of the director of 
their first ‘‘ law studies.” This new edition 
is a fitting tribute to the memory of Samuel 
Warren and we are glad it has been rendered 
by New Jersey publishers. 

The execution of the work is very good. It 
forms two large octavo volumes well bound 
in black cloth stamped with a good design in 
red and gold. The print is excellent and the 
paper good, although we should have liked it 
better a little heavier. There is an unfortu- 
nate mistake in the punctuation of the lines 
from Horace which form the author’s motto. 
It is better to follow the ancient Romans and 
not punctuate at all than to put a full stop 
between an adjective and its noun. 


Tue Law or Hore. Lirg, or the Wrongs and 
Rights of Host and Guest, by R, Vashon 
Rogers, Jr, San Francisco : Sumner, Whit- 
ney & Co. Boston: Houghton, Osgood & 
Co. 1879. 

This is a law book in the form of a novel, 
in the reading of which those lawyers who, 
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though on pleasure bent, have yet a frugal 
mind, can learn a great deal of good law while 
they are amusing themselves with the adven- 
tures of a bride and groom upon their wedding 
trip. These adventures are made the texts of 
frequent disquisitions on the part of the 
groom upou all the law relating to hotels. 
The most trifling incident is not allowed to 
escape. If the accommodations were not 
agreeable, if a waiter were insolent, if bag- 
gage were lost, or if the bride asked the most 
careless question, the groom inflicted upon 
her a careful statement of the law of the case. 
And it must be confessed that he did talk as 
agreeably as the subject would admit. His 
wife was evidently almost interested in what 
he said and tried not to look bored. The 
book is skillfully written in this respect, for 
the author evidently appreciates as much as 
the reader what a bore this lecturing bride- 
groom must have been. 

We think the book will be found a valuable 
collection of the principles and the cases upon 
the law of hotels, The statements of the law 
sees to be accurate and full and are fortified 
by numerous citations. ‘The various subjects 
are discussed in different chapters, and a full 
index enables one to find the parts of the story 
where any allusion to the subject may be 
made. 

We think the author in his anxiety to avoid 
dullness has fallen into almost too light a 
style, and although his story sbout ‘‘Lord 
Campbell and the omnibus” may be sufficient 
excuse for the abbreviated form of ‘‘bus” we 
can hardly pardon him for repeatedly using 
the very vulgar word *‘gent.” 





THe DoorrinE oF DAMNUM ABSQUE INsURIA 
considered in its relation to the Law of 
Torts, by Edward P. Weeks. San Fran- 

Sumner, Whitney & Co. 1879. 
This is in effect a treatise on the law of 

torts from the negative side. The purpose of 

it isto show the limitations of the law of 
torts by stating the cases of damage for which 
the law, in the absence of contract, affords no 
remedy, and this is, perhaps, the shortest 
and safest method of showing what torts are, 
because the rights infringed by torts are near- 

Jy all general and negative rights—and 

the exceptions would in this case truly prove 

the rule. If we know in what cases of dam- 
age the law provides no remedy, we shall 


cisco : 
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know that in all other cases there is a right to 
compensation. 

The true limits of a treatise of this kind are 
not easily defined, and it leads the author into 
a discussion of various cases in which there is 
a defence to an action for tort. The book is 
clearly and concisely written and the pub- 
lishers have put it in convenient shape by a 
marked division between the sections and 
black-faced head lines. 
3ist New Jersey Equity Reports; Part 1, by 

John H. Stewart, Reporter. Trenton. 1879. 


The first part of IV Stewart contains the 
opinions of the Court of Chancery, and the 
Prerogative Court delivered at the May Term, 
1879, and the opinions on appeal at the June 
term, which, by the way, Mr. Stewart always 
calls the July term. Many of the opinions 
are very interesting and important. Cobb v. 
Wilson is made the text of a note by the re- 
porter on the change in the rate of interest, in 
which he collects a great number of cases, 
but unfortunately omits the case of Brewster 
v. Wakefield, How. 121, in which the 
United States Supreme Court expresses a dif- 
ferent view from that of the State courts 
whose opinions are cited in the note. Cook 
v. Fowler, L. R. 7H. L. 27, aiso deserves the 
honor of at least being distinguished and ex- 
plained away, as we endeavored to do in an 
article on this subject in 2 N. J. Law Journau 
104. The volume contains several other notes 
citing numerous cases. We confess we do 
not care for notes in a book of reports, and 
do not think Mr. Stewart’s reports depend at 
all upon them for their high reputation for 
excellence in every quality which belongs to 
books of reports as such. 


9” 


AMERICAN INTER-StaTE Law, by David Rorer. 
Edited by Levy Mayer. Chicago: Calla- 
ghan & Co. 1879. 

This we believe is the first treatise devoted 
exclusively to this important subject. The 
term inter-state law is used to embrace ‘‘the 
law which governs the American States in 
their dealings and relations with each other 
and the national government, and the extent 
of recognition and binding force which is ac- 
corded the citizens and laws of each state, and 
of the national government in the American 
courts.” This, it may be easily seen, includes 


a vast range of subjects, The nature of our 
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double government, the right of states to sue 
each other, personal jurisdiction and juris- 
diction in rem, the inviolability of contracts, 
usury, affreightment, commercial paper, mar- 
riage and divorce, administration, insolvency, 
credit of judgments, citizenship, inter-state 
extradition, consolidation of corporations of 
different States, and many othertopics. The 
work has been well executed by the author, 
the editor, and the publishers, and we think it 
will supply a want which has been auch felt 
by the profession. 





VICE-CHANCELLOR’S CALENDAR. 





OCTOBER AND NOVEMBER. 
[ The place of hearing is Newark, at 10 a.m., 
unless otherwise stated. } 
Oct. 1, Brown v. Savage. 
Mr. Cross. 
‘1, Cartwright v. Koaleff’s Ex’rs. Mr. 
Coult, Mr. Hubbell. 


Mr. Manners, 


‘“ 1, Henry v. Derby. Mr. Corbin, Mr. 
Jackson. 
** 6, Schenck v. Wiener. Mr. Osborn, 


Messrs. Clark and Schomp. 

‘* 7, Smith v. Smith. Mr, Seward, Mr. 
Kalisch. 

‘** 8, Same case. 

** 13, Donovan v. Donovan. Mr. Guild, Mr 





Morrow. 

‘* 14, Puster v. Leavitt. 
Vredenburgb. 

‘* 14, Carver v. Zeigler. Mr. Voorhees, 
Mr. Skillman. Flemington. 

‘* 21, Brewster v Brant. Mr. Berry, Mr. 
Shafer. 

‘* 299, Van Syckel v. Bird. Mr. Van Syc- 
kel, Mr. Bird, Mr. Kuhl, 

‘¢ 297, Vroom v. Avene. Messrs. Gaston & 


Mr. Daly, Mr. 


Bergen. Mr. Morrow, Mr. Fish. 

‘© 28, Demarest v. Hardham. Mr. Hubbell, 
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